
iiH Maxwell was convicted
of aggravated sexual assault even though his only contact with

his 10-year-old victim was by phone. His case may
change the way we think of rape. ByWendyKaminer

ike

criminal offenders, James Maxwell is not a particularly appealing
character. Atworst, he's adangerous sexual predator; at best, he's a
sexual deviant. Maxwell, a 51-year-old New Jersey resident, likes
talking dirty tochildren. InApril, he acknowledged making obscene
phone calls to 12 girls, ranging in age from 8 to 14, and pleaded
guilty to multiple counts ofchild endangerment. This would have
been an unsavory but unremarkable case, except that in one in
stance, Maxwell was also charged with aggravated sexual assault.
Thevictim was a 10-year-old girl known incourt documents as S.M.
During one phone call, in which Maxwell posed as her mother's
gynecologist, he persuaded S.M. toinsert her finger into her vagina.

Maxwell never even met hisvictim, making the charge of aggra
vated sexual assault unprecedented. But it's not entirety surpris
ing, considering pervasive concern about electronic orvirtual sex
involving unsuspecting children. This case is a testament to the
presumed power of the Internet and law enforcement's efforts to
tame it. The application of sexual assault laws to cases involving
children whoare duped over the phone into fondling or penetrat
ing themselves would greatly facilitate the prosecutions ofpeople
who engage insexually explicit conversations inchat rooms, espe
cially with minors. So it hardly matters that Maxwell used a tele

phone instead ofacomputer. Thirty years ago, he might have been
dismissed asa dirtyold man; now he's more likely to remind peo
pleof a pedophile prowling the Net.

Still, NewJersey's sexual-offense statutewas enacted in 1979,
long before legislators were terribly concerned about theInternet.
The law defines sexual assault as"sexual penetration, eitherby the
actor or upon the actor's instructions." Penetration involving a
child isaggravated sexual assault, with a maximum sentence of20
years. Maxwell's victim acted on his instructions and under coer
cion (at 10 years old, she was incapable of consenting to phone
sex). Joseph DelRusso, thechief assistant prosecutor for thecase,
considers the absence of physical or even visual contact between
the offenderand hisvictimirrelevant: Maxwell is"equallyculpable
as the guy who gives agirl $5 tolure herinto his car and gets her to
penetrate herself digitally," he explained.

Superior CourtJudge Marilyn C.Clark, a former sex-crimes pros
ecutor, apparently agreed with Del Russo and declined todismiss the
charge. Maxwell pleaded guilty toaggravated sexual assault and child
endangerment, retaining the right toappeal, and earlier this month
received a 12-year sentence, part ofwhich will be served at the state
sex-offender treatment center in Avenal,N.J. Edward A. Jerejian,
Mxxwell's attorney, promises to take thiscase to the highest court
that will hear it. "the fight is just beginning," he says. Essentially,
his client was guilty of making "phony phone calls," Jerejian says,
and "they're treating him like aserial murderer." Jerejian argues that
the definition of sexual assault as penetration "upon the actor's
instructions" was intended to cover cases involving multiple vic
tims, inwhich the offender instructs one victim to assault another.

Creative prosecutions arestaples in fictional courtrooms (it'seasy
to imagine afictive James Maxwell turning upon"Law and Order"),
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but in real life, they arguably violate a basic principle of due process: that
the law provide clear, reasonably specific notice of prohibited behavior.
Jerejian claimed that the New Jersey lawwas unconstitutionally vagueas
applied to Maxwell: "Violent crimes like sexual assault require physical
presence," he instructed the court, inwhathe probably considered anap
peal to common sense. But, in a computer age and a therapeutic culture,
jerejian's notion of assault maybea bit anachronistic.

It has been more than 10 years since the recovery movement declared
verbal haranguing as traumatic as physical battering, defining child abuse
broadly to include anyform of"inadequate nunurance." A child whowas
ignored orbelittled byhis or herparents was avictim ofabuse asmuch asa
childwho hadbeenbeatenor sexually molested. In thisculture, therewere
nodegrees or hierarchies ofsuffering, just as there were nohierarchies of
addictions. People who shopped too much or drank too much, people
whowere verbally excoriated or beaten, were all equals in theirpain.

Popular therapies that emphasized the ubiquity of abuse, our psychic
fragility and the inevitability ofpost-traumatic stress disorders helped ra
tionalize thepolitical correctness that swept college campuses in the late
80'sand 90's and focused on protecting people froin verbal assaults. The
rise of the recovery movement naturally coincided withcampaigns to pro
hibit"hateful" or "offensive" speech like pornography. "Words wound,"
denizens of high and low culture — from progressive law professors to
pop therapists —agreed. Feminist antiporn activists who emerged inthe
80's did not differentiate between virtual and actual assaults. In their view,
pornography did not merely cause sexual discrimination and violence:
pornography was sexual discrimination and violence.

The I2-step movement has long been the subject of satire; the antiporn
movement failed to achieve oneof itsprimary objectives —passage of laws
prohibiting speech that allegedly subordinated women —and speech codes
on campus have been ridiculed. But even as these movements were falling
out of fashion, they were successfully imprinting popular culture and the
courtswith theiride.als. Theconceptof employment discrimination was ex
panded toinclude instances ofpurely verbal harassment orthe use ofwords
and images tocreate a"hostile environment." Hate-crime legislation enlist
edthepenal law inthe campaign against hateful thoughts byenhancing pen
alties forcrimes allegedly motivated byprejudice, instead of, say, greed.

So distinctions between words and deeds, verbal and physical abuse, or
actual and metaphoric assaults were already blurred when thecyberculturc
emerged, offering avirtual life that rivaled the real. For some residents of
cyberspace, real life now requires its own logo, "R.L.," to distinguish it
from life online. Sherry Turkic, professor of thesociology ofscience at the
Massachusetts Institute of Technology, hasobserved that some Netizens
"experience their lives as a'cycling through' between thereal world (R.L)
and a series of virtual worlds." .r

It's no surprise that virtual worlds harbor virtual criminals; you might'
even expect to find that virtual crimes greatly outnumber actual crimes.
People tempted tobehave badly inreal life are apt-to give in to their temp
tations online, where they are relatively harmless and generally legal. Yoii
can rape and pillage your way through acomputer game and risk only vir
tual execution by other users; you are not likely to be prosecuted inan
R.L. court, at least not yet.

Of course, virtual freedoms are hardlyabsolute, as high-school students
discovered a few years ago, when school administrators began policing on
line speech. After the shootings atColumbine High, some school admin
istrators clamped down on students who made "offensive" remarks in
chat roomsor maintained Websites that didn't enjoy official approval. In
one not-atypical case inMissouri, astudent was suspended forexpressing
his belief that an attack couldoccur in his school. And yet, not allprosecu
tions ofspeech ontheNetcan bedismissed asmere hysteria.

You may be liable for threatening orstalking people online, as in real life.
The First Amendment does not protect intentional threats. In 1995, Abra
ham Jacob Alkhabaz, also known as Jake Baker, a University of Michigan
student, was prosecuted for transmitting a threat over state lines when he
posted toanInternet news group a horrific fantasy about raping, torturing

Wendy Kamitier isa senior correspondent at The American Prospect.

and killing a woman whoshared the name of a female classmate. Theyoung
womannamedin Baker'smurder story w.is reponedly quite frightened by it
(whowouldn'tbe?),but a federal court held that thestorywasnot postedin
order to intimidate her and did not qualifyas a "true threat." The charges
againstBakerweredismissed.

Baker'slantasywouldhave beenjust as chilling, and just as legal, had it
been published in a pamphlet and distributed on street corners or de
livered in a monologue at a comedyclub. But it probablywouldnot have
garnered as much attention. AsInternet use has soared inthepast decade,
so have efforts to prosecute Internet offenses and apply actual punish
ments to virtualcrimes, especially those involving children.For civil lib
ertarians, it's an extremelyworrisometrend. HarveySilverglate, who has
beenpracticing criminal defense andcivil liberties lawfor nearly 35years,
sees theprosecution ofvirtual crimes asasteptoward thought control of
a type that has gained cultural legitimacy on college campuses. During
the 60's and 70's, students were disciplined for what they did,Silverglate
recalls; then in the 80'stheybegan to bedisciplined forwhattheysaid; by
the90's,theywere liable to bedisciplined for theirattitudes. In one pop
ularview, he adds, computers areconsidered "weapons that magnify the
dangcrousness of bad thoughts," so it's not surprising that thoughts in
cyberspace are indanger of being treated like actions in thereal world.TheF.B.I, has been aggressively policing the Internet

for several years, through its Innocent Images Na
tional Initiative (I.I.N.I.), establishedin 1995, with a
$10 million annual budget. Seeking out pedophiles
and child pornographers, F.B.I, agents have posed as
teenagers online and arranged trysts withsuspected

child molcsters, who are promptly arrested when they travel outofstate to
meettheir"prey." These methods arecontroversial because of theirpoten
tial forentrapment, but thenumber ofI.I.N.I.cases of"travelers" andpeo
ple accused of disseminating child pornography increased 1,264 percent
from 1996 to 2000. Less work by the F.B.I, wouldproduceevenmorecon
victions if mere conversations constituted sexual assaults.

Dispensing with thenotion thatphysical assaults involve physical prox
imity is no great leap for law enforcement today. The F.B.I, apparently
wants to go even further than theprosecutor intheMaxwell case, who can
at least point to anactual, not virtual, instance of sexual penetration. Max
well was notprosecuted simply fortalking to his victim; hewas prosecut
edfor the actions he persuaded herto take. The F.B.I, has suggested that
people should beprosecuted forthoughts aswell asactions. AsThomas T.
Kubic, deputy assistant director of the F.B.I.'s Criminal Investigative Di
vision, testified before Congress in June, "The F.B.I, fully supports the
Department of Justice's view chat any legislation affecting the Internet
should: 1) treat physical activityand 'cyber' activityin the sameway."

It generally goes unnoticed that the F.B.I, has essentially adopted the
radical feminist view of pornographic images as the equivalent of porno
graphic acts. Fear of pornography and sexual predators online has
spawned a new generation ofchild protectors, right and left, intent onpo
licing conversation and publication on the Net. In recentyears, Congress
has repeatedly tried to impose special restrictions on Internet speech in
order to protect children. In 1995, it passed the Communications Decen
cyAct, which w.as stioick down bytheSupreme Court; Congress respond
edby enacting the Child Online Protection Act, which thecourtwill re
view this term. In 1996, Congress passed the ChildPornography Preven
tion Act, criminalizing virtual child pornography— sexually explicit im
ages thatonly appear to involve children. Computer-simulated images of
virtual children engaged in virtual sex are included in this ban, as are pic
turesof 20-year-old models whoappear to be 14.

The Supreme Court will decide the constitutionality of the virtual-
•porn prohibition this term. (Noone is defending theproduction ofactu
alchild pornography, which involves theabuse ofactual children.) Advo
cates of the virtual-porn ban claim that it's necessary, partly because vir
tual andactualchild pornographycanbe hard to tellapart. And they pre
sume that virtual child pornography causesactual child abuse. It is no ex
aggeration to characterize the banon virtual porn as a banon thought:



under the Child Pornography Prevention Act,
online fantasies canland youin real-life prisons.

In the future, Americans may have to watch not
only what they say, but also what they imagine.
Consider the case of Brian Dalton. Dalton, a 22-
year-old Ohioman, was onsex-offender probation
forpossessing child pornography when hisparents
discovered that his handwritten personal journal
contained fantasies about abusing children. They
turned him in to his probation officer in the hopi
that he'd receive treatment. Instead, his probation
was revoked, and he was indicted on two obscenity
charges. On July 3, Dalton pleaded guilty to oni
count of obscenity and received a seven-year sen
tence, to beserved consecutively with a three-yea
termfor his probation violation. Dalton's case re
ceived much publicity; like theassault charge basei
onMaxwell's obscene phone call, it isunprecedent
ed. There was no evidence that Dalton intended ti
show his journal to anyone or distribute it. He wa
convicted of entertaining b.id thoughts.

It'seasy to imagine a creative prosecutor charg
ing Dalton with assault if someone acted onfanta
sies that hepublished. InMassachusetts, theNon
American Man-Boy Love Association (Nambla) i
being sued for civil damages because exposure t
Nambla literature allegedly inspired o
pedophiles who murdered achild (and a
iian. Maxwell's lawyer, sees the assault (
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